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ICCPM/IACCM 2016 Roundtable Discussion Paper 
 

Topic 
Contracting for Success in Complex Projects 

Introduction 
Successful project outcomes depend on the right forms of contract and supportive contract 
management. Too often, those in Project Management and those in Contract / Commercial 
Management experience similar challenges yet do not combine their efforts or resources to drive 
improvement. 

The purpose of the roundtable discussion is to bring the collective wisdom of the participants 
together, to focus on the topic, with the principal outcome being a clear definition of further action 
required.  

The purpose of this discussion paper is to provide a perspective on Contracting for Success in 
Complex Projects and to identify key questions that will guide the roundtable discussion. 

Research evidence points to the importance of the contract and underlying commercial judgment in 
the successful delivery of major projects. The evidence further points to a lack of attention and 
investment by many organisations in their embedded contract and commercial capabilities.  

This initiative seeks to confirm the issues that currently prevent contract and project alignment, and 
to create specific and practical steps that will drive major improvement. 

It is well understood that without commercial and contracting functions it is very difficult for a 
Project Manager to understand the commercial realities of their projects in totality and that the two 
functions have distinctly different accountabilities and responsibilities. Table 1 below provides an 
overview of responsibility and accountability. 

 
Project Management Commercial Management Jointly Owned 

Responsible for Delivery Deal making and 
commercial risk Success 

Responsible for Specification Contract Integrated Package 

Responsible for Technical Compliance 
Commercial 

Compliance 

Negotiations and 
Relationships 

Accountable to Operations Function Organisation 

Approach is P3M methodology Policy, Rules and Legal Good Business 

Approach is Leadership Corporate Teamwork 

Approach must be Communicate Communicate Communicate 
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There is a general problem that contract models tend to be based on classical legal theory and a 
standard template mentality. The UK's NAO (Sept 2014) concluded that this is 'because senior 
management has not taken contract management seriously enough'.  In consequence, contracts 
have tended to be seen as instruments of administration, control and core asset protection - not 
really designed to be of practical use to operational staff or 'users'.  In many organisations, there has 
been limited thought given to an overall 'contracting process'.  The contract simply emerges during a 
sales or acquisition lifecycle.  Given this lack of attention, there has been little focus on 'fitness for 
purpose', or indeed even discussion over what purpose a contract and contracting process should 
serve. 

'Good contracting' is often undermined by the incentives created by current management and 
measurement systems (e.g. profit centres, negotiated savings, revenue-based commissions).  
Cooperation, collaboration and strong communication between those preparing and negotiating the 
contract and those charged with implementation and delivery is in many cases the exception rather 
than the norm, especially within customer / client organisations. 

There is very little data capture regarding what goes wrong in the post-award phase and therefore 
little root cause analysis of real risks or practical steps to avoid or provide mitigation in future 
contracts.  Contracts rarely offer 'a framework for business operations', yet this is what is needed. 
Their core role in project support should be to provide appropriate guidance and flexibility in 
performance management and governance, yet mostly they do not do that, or they do not do it in an 
intelligible way; as a result, most project managers see limited purpose in the contract; they see 
limited purpose in raising their own contract awareness and skills; and they see the contract as a 
possible weapon (theirs and the other side's) to be consigned to a drawer unless or until something 
goes badly wrong.  Overall, contracts are viewed as a necessary but unfortunate imposition, with 
limited relevance to ultimate project success.  

A major problem is that there is no real 'owner' of contracts; this is because contracts and projects 
are individual and transactional, and it isn't obvious who will actually champion change at a strategic 
level.  Big projects sometimes succeed due to force of personality and the ability of a powerful 
sponsor to cut through organisational norms. 

This initiative will produce a practical roadmap of the journey needed to make project success the 
norm. 

Background 
In the ICCPM compendium of working papers that supported the development and release in 2011 of 
the ICCPM Task Force Report – Complex Project Management – Global Perspectives and the Strategic 
Agenda to 2025, we said in relation to Commercial Management – Striving for a Win/Win 
Commercial Outcome: 

“The typical corporate response to a crisis frequently drives trading partners apart, rather 
than uniting them in seeking mutually beneficial solutions. Many contracts can ‘be governed 
efficiently only if the parties adopt a consciously cooperative attitude’. The nature of a 
contract – and the time invested in its creation and management – depends on the nature 
and economic potential of the relationship but too many contracting and legal professionals 
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do not alter their negotiation priorities to reflect this potential value or the extent to which its 
realization depends on cooperation. 

As a result, contracts and the professionals charged with their creation are frequently seen as 
obstacles to value creation and are viewed by many as an unfortunate pre-requisite to doing 
business, rather than as a fundamental asset to successful relationships. Management in 
these organizations appreciates the importance of developing ‘commercial competence’, and 
ensures appropriate systems and personnel are in place.  

The Public Sector challenge is somewhat different from that of the private sector, not least 
because of the burden imposed by Public Procurement Rules and in particular the need for 
open competition. This tends to create a rules-driven approach that eliminates opportunities 
for competitive difference or added-value. Price, rather than quality, becomes the governing 
factor; and the approach to risk allocation ensures an adversarial and blame-avoiding 
relationship culture.  

Much negotiation appears driven by classical legal theory based on transactions rather than 
relationships. Classical law assumes self-interest and that economic interest is best served by 
looking after one’s own interests. This assumption encourages an attitude that approaches 
negotiation deal by deal, rather than seeking or observing patterns or examining the 
potential management of risk across relationship portfolios. Therefore, legal provisions lag 
behind current thinking and still assume the best way to manage risk is to allocate it to 
someone else and mistake dire punishments for failure for incentives to perform.  

The tendency for the law to dominate contractual obligations is not the only factor to 
undermine the effectiveness of negotiations. Many procurement organizations still believe all 
relationships can be reduced to individual commodity transactions and so ignore their 
dependency on relationship quality and governance. The lack of truth in tendering is a 
significant contributor to poor contractual outcomes. Research has shown that the poor 
performance of major projects can be linked in part to issues that were knowable, in that 
information existed, but was not disclosed, at the time of tendering and contract formation. 
The root causes of what Flyvbjerg termed the “conspiracy of optimism” are not the sole 
responsibility of one party alone, nor are they simple to address” 

The following recommendations were made in the Task Force Report: 

• Rec 37 - Develop and adopt frameworks that promote contracting solidarity with 
strategic partners. 

• Rec 38 - Establish systems for capturing and disseminating data derived from the 
operation of contracts to inform the development of policy and practice. 

• Rec 39 – Expand and continue to support CPM Communities of Practice. 
• Rec 40 – Institute an approach to contract creation/formation with a view to achieving 

the long term outcomes sought from the agreement rather than ‘game playing’ to 
achieve short term goals. 

• Rec 41 – Develop and institute relational contracting and risk management 
methodologies that recognise the iterative and collaborative nature of risk management. 
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• Rec 42 – Institute arrangements that support the earlier engagement of suppliers in 
buyers’ project planning. 

• Rec 43 – Institute the concept of benefits realisation into organisational management 
practices. 

Further, in 2012 our second roundtable series produced the report - Hitting a Moving Target 
- Complex Project and Programme Delivery in an Uncertain World. We made the following 
observations (including recommendations) in relation to commercial and contract 
management: 

Industrial Age socio-politically-derived procurement systems are inappropriate for 
a data-driven, ‘information’ age and beyond. The difficulty is that those who have 
the power to change those systems are insufficiently informed – while those who are 
informed have little power. This is beyond the scope of this report to address, 
however, we see a strong indication of the need to seek every opportunity for 
conversation and research into new public/private sector procurement ‘operating 
systems’ that can facilitate improved project execution and delivery.  

One important aspect of this, which demands immediate attention, is the 
introduction of ‘evolutionary’ contracting models, reliant upon mutual trust and 
providing a framework for success in the face of inevitable uncertainties rather than 
emphasising punitive conditions for non-performance. A useful starting point, based 
on discussion between ICCPM and the International Association for Contract & 
Commercial Management (IACCM) defines the understanding of a contract as in 
essence a system to define communication channels and ensure a mutual 
understanding between all parties in order to support the relationships on which 
successful trade depends. It must therefore:  

• Establish consensus and consent between the trading parties  

• Ensure clarity and reduce ambiguity regarding their intent  

• Allocate roles and responsibilities related to performance  

• Agree mechanisms to underpin trust and confidence in working together 

 • Document processes and principles related to the management of success 
or failure the greatest of these is ‘trust’, a principle that is increasingly eroded 
in a litigious society.  

The phrase ‘Good fences make good neighbours’, from the poem ‘Mending Wall’ by 
Robert Frost, is often cited as the principle on which rigorous contractual conditions, 
regulation and process compliance are justified. In fact the poem is satire, and 
contract conditions are no substitute for trust, regulation no substitute for ethics, and 
process no substitute for common sense. The ‘good fence’ in question in the poem 
has to be rebuilt every year because it doesn’t stand up to the reality of events, rather 
like the abovementioned contracts, regulations and processes!  
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Attention must be paid to the negative effects of massive potential bidding costs in 
large projects, where the race may very well be won by the one with the deepest 
risk pocket rather than the supplier with the best solution. It may be that some form 
of funded bid process, particularly at the Concept and Assessment stages should be 
applied, and again, this may be a suitable topic for further collaborative research. 

Although it appears that as a collective we have been aware of and have had discussions and debates 
around these issues, it is difficult to find where much progress has been made - perhaps it is because 
neither the project management nor commercial management professionals see the problem as 
theirs individually.  Certainly neither has complete visibility and/or carriage of the problem regardless 
of who has contributed to it.  However when failure is imminent, or has occurred, collectively we all 
become responsible and accountable to rectify the situation. 

What is Success? 
The ICCPM Research Project 3: Outcomes Paper found the following:  

Whilst there are many success factors associated with complex projects, the following 
recurring themes were identified as crucial to project success: 

a) Clearly defined and shared project goals and vision, 
b) Suitable Relationship/behavioural management, 
c) Prudent risk management and equitable risk allocation, 
d) An acquisition and sustainment strategy suited to the project at hand, 
e) A robust project management and systems engineering framework, and  
f) Leadership and competencies of the team. 

Though not exhaustive, these characteristics are most prolific in the complex project 
literature as key success factors. 

The paper concludes with the statement: The complex project success factors are tied to relationship 
management, collaboration, and the principles of fairness and equity. There is nothing new in these 
observations. What we have seen though, it the realisation of these principles in novel contract 
approaches that eschew the traditional arm’s length approach of risk transfer contracting. Pursuit of 
relational contracting approaches though does not mean that project ‘hygiene’ factors should be 
ignored. Successful projects still require sound project management principles. 

What Goes Wrong from a Contracting Perspective? 
IAACM (2015) have determined 10 key factors to explain why contracts are not fit for purpose: 

1. Lack of clarity on scope and goals 
2. Legal/contract team not involved early enough 
3. Failure to engage stakeholders 
4. Protracted negotiations 
5. Negotiations focus on the wrong terms and risks 
6. Contracts lack flexibility, insufficient focus on governance 
7. Contracts difficult to use or understand 
8. Poor handover from deal team to implementation team 
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9. Limited use of contract technology 
10. Poor post award processes and governance 

These factors have relevance for both the project and commercial management functions and cannot 
be attributed to one or the other, thus to address these factors both project and commercial 
managers must work hand in hand. 

Next Steps 
Roundtable participants might be asked to consider the following: 

• Explore barriers to collaboration (governance, competition law, corporation’s law, 
organisational momentum etc.) 

• Explore opportunities to develop strategies to mitigate or address the barriers to 
collaboration 

• Explore the value proposition of collaborative/relational approaches (how do we sell the 
message, how to we craft a business case) – how do we make taking alternative approaches 
more acceptable and lower risk 

• How can we tell if we are mature enough to embark on a relational journey (ISO11000 
processes or similar)?  A key consideration here is that not all contracts should be relational 
contracts. What would the conditions under which relational contracts would be favourable? 

• How do we measure PM and CM maturity to enable relational or new novel contracting 
mechanism?  Current tools are not sufficient. 

•  How do we craft acquisition and sustainment strategies to drive positive relationships 
between customer and supplier? 

• How do we ensure strong and productive relationships between PM and CM? 
• How do we address institutional issues that are critical, for example - If the organization for 

which the PM works is does not embrace new approaches, success is difficult to achieve? 
What kind of institutional educational piece needs to be developed to embed new thinking 
as a result of this work? 

• Can we develop a PM/CM tool that might help us to identify key event milestones with both 
project management and commercial management activities – with joint key event 
milestones with success criteria for project/commercial staff to mutually achieve at each 
these key event milestones? 

• Will ICCPM’s Complexity Diagnostic Tool help? 
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